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Mediation is a powerful tool to achieve a resolution of your client’s dispute on 
best possible terms, both in an economic and holistic sense. However, it doesn’t 
just eventually happen, on the day.  
 
For the most effective results: 
 
• understand and manage your client’s expectations from the start of the 

matter, 
• prepare yourself and your client for attending the mediation, and 
• be mindful of the process on the day. 
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Overview 
 

1. 1.  Mediation – its various forms 
2.  
2. 2. Why cases should settle at mediation and why they may not 

 
2.  3. Effective Preparation 
 

- Client Preparation – managing expectations 
- Solicitor Preparation – getting your house in order 

 
3. 4. On the Day – important strategies 
 

- Mindfulness of the client’s needs & importance of emotional calm  
- The importance of Opening Statements 
- Mindfulness of the solicitor’s role 
- Principled v Positional Bargaining  
- Tips for Negotiating with Credibility 
- Capitalising on your knowledge of your client (an advantage over your 

opponent) 
 
5. Why Mediations are often successful where Informal Settlement Conferences are 
not 
 
6. Concluding Q&A by mediator & expert Rachel King re why a basic understanding 
of neurobiology is important to the law and legal professionals 
 
A bit about me – my credentials & approach 
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Introduction - What is Mediation? 
 
“Mediation” as you might know it, can take various forms, including facilitative, 
therapeutic, transformative, or evaluative models. 
 
For example1: 
 

Ø Mediation is a process in which the participants to a dispute, with the 
assistance of the mediator, identify the disputed issues, develop options, 
consider alternatives and endeavor to reach an agreement. The mediator 
has no advisory or determinative role in regard to the content of the 
dispute or the outcome of its resolution, but may advise on or determine 
the process of mediation whereby resolution is attempted. Mediation may 
be undertaken voluntarily, under a court order, or subject to an existing 
contractual agreement. 
 

Ø Early neutral evaluation is a process in which the participants to a dispute 
present, at an early stage in attempting to resolve the dispute, arguments 
and evidence to a dispute resolution practitioner. That practitioner makes a 
determination on the key issues in dispute, and most effective means of 
resolving the dispute, without determining the facts. (Note that the NSW 
Law Society offers an Early Neutral Evaluation service). 

 
Ø Evaluative mediation is where the mediator, as well as facilitating the 

negotiations between the participants, also evaluates the merits of the 
dispute and provides suggestions as to its resolution. Note: evaluative 
mediation may be seen as a contradiction in terms since it is inconsistent 
with the NADRAC definition of mediation. 

 
Ø Family Dispute Resolution is conducted by an independent practitioner to 

assist people affected, or likely to be affected by separation or divorce, to 
manage and resolve some or all issues arising between them without going 
to court. A legal definition can be found in the Family Law Act 1975. The 
term “family dispute resolution” is an umbrella term that covers many 
different sorts of ADR processes, including mediation and conciliation. 

 
Ø Restorative, victim-offender, community accountability conferencing – 

are processes which aim to steer an offender away from the formal criminal 
justice (or disciplinary) system and refer him/her to a conference with the 
victim, others affected by the offence, family members and/or other 
support people. The mediator may be part of the criminal justice system or 
an independent person. 

 
 
  

	
1	From NADRAC Glossary of Terms, (National Alternative Dispute Resolution Advisory Council)  
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Mediation of civil litigated claims in NSW 

"mediation" means a structured negotiation process in which the mediator, as a neutral 
and independent party, assists the parties to a dispute to achieve their own resolution of 
the dispute.  
 

CIVIL PROCEDURE ACT 2005 PART 4 - MEDIATION OF PROCEEDINGS, S 25 - 
Definitions   

 
Discussion 
 
Although there is a national accreditation system, Mediation is not subject to 
regulation and this has likely enabled an evolution of different styles in the litigation 
space – in line with market demand, perhaps.  
 
What is commonly seen in private mediation of civil litigated claims (eg personal injury 
and commercial matters), is essentially a “facilitated negotiation”, rather than a 
“mediation” in the strict sense. That is:  
 
Ø The process usually involves an initial joint session with the parties and then 

“shuttle” style negotiations between the parties’ legal representatives through the 
mediator, addressing essentially the same issues that will be before the Court.  
 
and 
 

Ø Depending on the parties and their choice of mediator, this type of mediation can 
involve varying degrees of intervention (ie in terms of evaluation of the merits of 
the dispute and suggestions as to resolution) by the mediator who, in the strict 
sense of the definition, ought in fact be “neutral”.  

 
The concept of neutrality of the mediator 
 
There is a significant amount of dialogue emerging on the concept of “neutrality” of 
the mediator role and what that does or should mean, exactly. One commentator 
makes the suggestion that:  
 
…perhaps instead of aligning neutrality with a mediator who never intervenes, it may 
best be to hold mediators’ interventions to standards of “non partisan fairness or 
impartiality” instead. For example, weighing, as an objective third party, whether an 
intervention would make sense to “facilitate a productive dialogue by encouraging or 
even coaching reticent or inarticulate parties”, to promote a generally more just 
proceeding.2 
 
  

	
2	“Nearly Neutral: A Mediator’s Best Bet”, By Amanda Selvarajah, The Australian Dispute 
Resolution Research Network, posted 8 Feb 2017, https://adrresearch.net 
	

http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s25.html#mediator
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A “blended process” 
 
Reconciliation for the use of various “methods” by the mediator – (neutral, facilitative, 
evaluative) as appropriate or indeed expected in the circumstances, is a matter which 
should be established with the parties during the pre-mediation consultation process 
and consented to.  
 
The following extract from Practice Standards, NMAS is relevant here:  
 

10.2 Where a mediator uses a blended process such as advisory or evaluative 
mediation or conciliation, which involves the provision of advice, the mediator 
must: 

 
Ø obtain consent from participants to use the blended process; 
 
Ø ensure that within the professional area in which advice is to be given, 

they:  
• have current knowledge and experience; 
• hold professional registration, membership,  

statutory employment or their equivalent, and 
• are covered by current professional indemnity insurance  

or have statutory immunity; and 
 
Ø ensure that the advice is provided in a manner that maintains  

and respects  the principle of self-determination.  
 

 
“Neutral Partiality”? 
 
An online blog by American mediator and founder of “The American Institute of 
Mediation”, Mr Lee Jay Berman – is apparently referred to by a barrister lecturing at a 
Sydney University Law Dispute Resolution class.  
 
The message advocates the notion of ‘mutual partiality’ as being more constructive 
and actually expected by the stakeholders, in preference to the concept of 
“neutrality” of mediators, as follows:3   
 

'When I think of neutral, I think of a car revving as loud as it wants to, but 
with no ability to move forward. 
 
When I think of impartial, I think of driving the car down the middle of the 
road and keeping it from going too far to either side. 

	
3	http://mediatorblahblah.blogspot.com.au/2009/04/come-on-down-mr-lee-jay-
berman.html?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed:+blogspot/LgnW
+(mediator+blah...blah 

  
	

http://mediatorblahblah.blogspot.com.au/2009/04/come-on-down-mr-lee-jay-berman.html?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed:+blogspot/LgnW+(mediator+blah...blah
http://mediatorblahblah.blogspot.com.au/2009/04/come-on-down-mr-lee-jay-berman.html?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed:+blogspot/LgnW+(mediator+blah...blah
http://mediatorblahblah.blogspot.com.au/2009/04/come-on-down-mr-lee-jay-berman.html?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed:+blogspot/LgnW+(mediator+blah...blah
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But how I see my role is what I call Mutually Partial. I see myself as a coach 
for each participant, helping them get as much of what they came for as I 
can.  
 
• I am partial, when caucusing with the plaintiff, in helping them 

strategize to maximize their take-away, and to make sure they're getting 
EVERYTHING they came there to get (non-economic, emotional, 
closure, big picture of their life, etc.).  

• I am partial when working with plaintiff's counsel to get what s/he wants 
(money, reputation, referrals, etc.).  
 

• I am partial when caucusing with the defendant as I help them to 
strategize how they play their given hand of cards, evaluate their risks, 
consider their overall big picture and making sure they have what they 
need in their file to support the settlement they're authorizing.  

 
• I am partial when working with defense counsel to ensure that they 

strategize and counsel their client well, that they look good, and get a 
settlement that they can recommend at the end of the day.  

 
• I help people find their reasons for doing what they need to do to 

settle.  
 

• I serve as a negotiation coach more than a message carrier. I lend my 
expertise and creativity as I offer them options and choices. I clarify for 
them all what's going on in their negotiation from my neutral view. 
Basically, I help everyone come out of it OK.  

 
So, I am not neutral. I never claim to be. If I were neutral, I could not offer 
them as much value as I do. I just offer it mutually. 
 
I am very active as a mediator. I am engaged, involved, moving, coaching, 
suppressing what will hurt the negotiation, emphasizing what will help it, 
making active choices about who to meet with in what configurations so that I 
can build a bridge for settlement between the most reasonable people in each 
room. I select ambassadors from each side to meet - usually counsel, but not 
always - and I move things forward. 
 
In my world, neutrality, in its purest sense, interferes with my effectiveness. 
Mutual partiality is appreciated by the parties. And to be truthful, they usually 
need the help! 
 
Lee Jay' 
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Why a case should settle at mediation and why it may not: 

 
 

 
 
 
 
 

 
 

 
 

 
 
Cases should settle because both sides understand the respective strengths and 
weaknesses and potential value (range) and wish to reach a compromise reflective of 
this; ie for something in the range. 
 
If the case doesn’t settle it is likely because one or both parties have unreasonable 
expectations; and/or someone is not willing to compromise. 
 
It is an important role and function of the Mediator to try to get the parties to “shift” 
towards a willingness to compromise, if they do not already come to the mediation in 
this frame of mind. 
 
The mediator only gets 1 day, at best, to attempt to do this. The parties’ legal 
representatives have an important ongoing relationship with their clients from the 
commencement of the matter. 
 
Accordingly, solicitor preparation and also preparation of the client for mediation and 
management of expectations regarding the outcome of their case, is critical. 
 
The key is in managing client expectations at every step of the way (ie from 
investigation stage) and in thorough, mindful preparation for mediation. 
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The checklist (below) is a useful tool which I have come to use as an aid during 
mediations, as the day unfolds. It assists me in deciding how much pressure / 
intervention to use with the parties in the course of their negotiations, before I’m willing 
to concede that a deadlock has been reached and that the mediation should be called to 
a close.  
 
These checklist items may also double as useful considerations when screening new 
clients (in relation to contingency fee-based matters). 
 

Resource: Checklist Tool of why a matter may not settle 
 
            Consideration?   Yes / No 
 

1. Need an administrative declaration. 
2. Cut and dried bulk cases. 
3. Need to shift responsibility elsewhere. 
4. Demonstration of effort: “I won’t give in without a fight”. 
5. Indeterminate results; uncertain rules. 
6. Settlement offers wildly divergent. 
7. Preservation of a tough commercial reputation. 
8. Need to control precedent and “the law”. 
9. Need to award responsibility for difficult ethical or policy decisions. 
10. False expectations of one or both parties. 
11. Entrenched judicial power over certain social issues. 
12. The Tribunal as theatre. 
13. Bluffing and playing chicken. 
14. Disputes where one or both parties are not paying for the process. 
15. High conflict about low resources. 
16. Adjustive dissonance (each party is adjusting emotionally to loss at different rates). 
17. Negative intimacy - one (or both) parties’ meaning to life consists of continuing the 

conflict. 
18. Risk preference – one party enjoys a gamble. 
19. Benefits of delay. 
20. Expert helpers actually make the conflict worse. 
21. Hanging on to life-meaning values. 
22. One or both of the parties are lawless renegades. 

 
TOTAL:  YES /      NO / 
Note: 

• Any checklist is only an educational and diagnostic guide. 
• Less than 10% of conflicts which enter a lawyer’s office actually reach a final judicial 

decision. 
• Occasionally conflicts with only 1 “YES” from the above will reach a Judge. 
• Many conflicts with 10 or more “YES” answers nevertheless reach a negotiated 

settlement after years of stalemate. 
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The Basics of Preparation for Litigation (before Mediation) 
 
I reiterate the point of cases settling at Mediation because both parties are prepared and 
know the respective merits of the case and range of damages potentially applicable. An 
important function of the Mediator is to achieve a shift in attitude in any of the parties is 
they are not wiling to compromise.  
 
To give that the greatest chances of success on the day, it really does put the emphasis 
on the parties’ legal teams in preparing the matter and their clients’ expectations – from 
the get go.  
 
Client Preparation – managing expectations well ahead of mediation: 
 

Ø Screen your client properly first (if acting contingently) 
 

Ø Provision of a comprehensive advice re prospects of success and range of 
damages at various key stages, including: 

 
• at the start of the matter / investigation stage 

 
• at the completion of an investigation / commencement of proceedings 

 
• before undertaking any settlement negotiations 

 
From the first consultation:  
 
 

Ø ALWAYS begin by asking the client what they wish to achieve from the 
claim generally.  

 
(Monetary compensation, a particular legal finding and outcome, 
professional discipline, apology, changed practice so that the same 
misadventure does not happen again, etc)  

 
Ø Provide your client with advice regarding whether / to what extent their 

expectations are reasonable.  
 
This essentially involves assessing the strengths, weaknesses, opportunities, 
and threats (SWOT analysis) of the client’s case – in generic terms at the first 
consultation stage and in real terms prior to obtaining instructions on 
negotiations for settlement.  

 
Ø Re monetary damages: The best alternative solution should be 

discussed, as well as the worst-case scenario – (in writing and in person).   
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Provision of a comprehensive WRITTEN advice addressing the following items:  
 
Checklist: 
 

• onus of proof 
 

• legal elements to be proven 
 

• facts in issue 
 

• expert evidence obtained (“warts and all”) 
 

• expert evidence served by the opposing side 
 

• prospects of success 
 

• range of potential damages / sentencing – (low, high, most realistic) 
 

• re civil claims: damages for non-economic loss: reference to any legal 
precedents are helpful 
 

• legal costs – (party/party and solicitor/client) 
 

• statutory reimbursement obligations (HIC, Centrelink, private health, NDIS, 
etc) 
 

• explanation of ALL deductions applicable before calculation of net figure 
from any settlement / damages award 
 

• risks of taking the matter to trial 
 

• considerations in relation to the law regarding offers of compromise (explain 
the risks of getting on the wrong side of an offer of compromise) 
 

• reference to solicitor/client contingency costs agreement and client 
requirement to follow legal advice 

 
 
Of course an advice covering all of these issues needs to be in writing! 
 
These are all of the issues that your client needs to be aware of and understand, before 
they can provide meaningful instructions on settlement or proceeding to trial. 
 
No-one could possibly digest and retain such detailed information if only given verbally.  
 

Solicitor Preparation for Mediation - The Position Paper and Mediation Brief 
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The Mediation Brief does not require the same content as though you were briefing 
counsel in the matter generally. For the most part, reproduction of source factual 
records such as medical records, financial documents and the like – will not be 
necessary.  
 
That said, the Mediation Brief should include all material that you / the parties want 
the Mediator to be aware of, for the purpose of the discussions and negotiations. 
 
As a minimum, this should include: 
 

• Statement of Claim and Defence 
• Statement of Particulars / Damages Statements 
• Expert reports exchanged between the parties, together with letters of 

instruction to the experts 
• Chronology / Statement of Assumptions – (often these are provided to the 

experts when commissioning their reports) 
• Any other material of particular relevance to the issues in dispute, such as 

“Calderbank letters”, previous offers of compromise, key correspondence, etc  
 
The common sense approach is for the parties to prepare a joint Mediation Brief and 
to have some dialogue beforehand regarding which party will volunteer to do this and 
what documentation should be included.  
 
A joint brief does not mean that the parties need to agree on its contents. The brief 
should include what the parties want the Mediator to know. This may include 
information / documentation that one party wants the Mediator to know on a 
confidential basis, which should be indicated as such or provided to the Mediator 
separately beforehand or on the day. 
 
The Position Paper should state:  
 

• the client’s legal position,  
• the grounds relied upon to support this position, and 
• the contested and uncontested facts for each of these grounds.  
• Additionally and importantly, the document should conclude by noting the 

client’s willingness to negotiate and discuss possible solutions in good faith.  
 
There are varying approaches to the ideal length of a position paper. One approach is 
that 1-2 pages is appropriate as the position paper should be ‘punchy’. 
 
Another approach is that a more lengthy position paper may be useful to provide a 
comprehensive overview of the issues referred to above, particularly if there is a 
complex argument on the facts, a detailed factual history relevant to the issues in 
dispute or to set the context, a complex debate between the experts on a matter of 
duty or causation, a lengthy interlocutory history, etc.  
 
A lengthy position paper may obviate the need to otherwise include copious source 
documentation in the mediation brief. It may also serve the additional purposes of:  
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Ø setting out the full legal position of the case for the benefit and satisfaction 

of the party you are representing – to see how their case is understood by 
you and represented to the other side in this context; and 
 

Ø setting out the full legal position and the client’s case at its strongest, to the 
other side – enabling a more congenial approach to be taken when 
delivering a verbal address to the other side during the initial joint opening 
at Mediation; to demonstrate the spirit of compromise.  

 
The Position Paper – can be succinct or lengthy as the case permits but please 
consider using these all important words:  
 

a statement to the effect that the party is attending the mediation in the spirit 
of compromise with the goal and intention of achieving a settlement of the 
case.  

 
I find it very telling when a statement about this sentiment is absent from a party’s 
position paper. It usually means that the party attends and is not prepared to 
compromise. It makes me wonder why they are participating in the process at all and 
makes for interesting dialogue on what the obligation to participate “in good faith” 
actually means.  
 
I really like this comment from US mediator Michael Carbone: 

“Express Your Interest in Settling the Case. When you read the other side’s 
position paper you will probably find numerous statements with which you 
disagree. Reading them is apt to be discouraging. If however, you find at the 
end of their paper a statement that they are interested in settling you are apt 
to be more optimistic that the case can be resolved. So follow the golden rule 
and put such a statement in your own paper.” 4 

 
 
  

	
4	“Mediation Strategies: A Lawyer’s Guide to Successful Negotiation”, by Michael P 
Carbone was published in May 2017 on an American mediation website (here): 
https://www.mediate.com/pfriendly.cfm?id=1546  
 
	

https://www.mediate.com/pfriendly.cfm?id=1546
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Get the brief to the mediator in the timeframe requested and Be Responsive to the 
mediator when they contact you to discuss the issues: 
 
A mediator may nominate the date they ask for the brief because this is what they 
need to make full use of the preparation time: reviewing what the case is about and 
the supportive evidence on both sides; and conferring with parties beforehand. It’s in 
your client’s best interests for the mediator to be able to do that properly. 
 
It really helps on the day if the mediator has had a head start on getting a good feel 
for all of the issues & potential barriers to settlement. It enables the mediator to think 
and prepare for how best to meet these issues on the day – eg any particular 
expectations, attitudes & concerns of the parties and all who will be there. 
 
The more information the mediator gets in advance, the better prepared they are on 
the day to work with the parties on the issues that really need the most attention.  
 
Think all a mediator does when they are not “ferrying offers”, is sit in their own room 
reading the paper and thinking about lunch? Think again! If you actually expect the 
mediator to do something useful on the day, then get them the preparatory 
information they need and ask for, well in advance of the day. 
 
Preparation of your client for Mediation – managing expectations well ahead of the 
day  
 
Key issues: 
 

Ø Provide a comprehensive, updated advice to the client well in advance 
 

Ø Explain the process and what it can achieve 
 

Ø Understand what other issues are important to the client in resolving the 
case (ie aside from monetary compensation) and take the necessary steps to 
try to achieve this at mediation. Eg – an expression of regret, empathy, 
and/or an apology from the other side  

 
An updated advice - Make sure that you have provided a comprehensive advice to 
your client (which addresses the merits of the various opportunities as well as risks and 
worst case scenario) well ahead of the Mediation.  

 
DON’T leave such issues to the day of the Mediation or soon beforehand, and risk 
your client showing up in a state of stress and panic and not being able to provide 
meaningful instructions.  
 
Explain the mediation process – to empower your client in knowing what to expect 
and to be able to make the most of the process.  
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Suggested Resource: “Mediation Handbook – A Helpful Resource for Plaintiffs 
Embarking on Mediation of their Litigated Dispute”. This is available in hard copy by 
contacting me, or it can be downloaded from my website: ADRmediation.com.au 
 

http://www.adrmediation.com.au/wp-content/uploads/2016/09/Mediation-Handbook-.pdf  
 
Again from Michael Carbone: A useful checklist of issues to cover off on with your 
client in preparing them for the mediation process -5 
 

 

PREPARING THE CLIENT  

Before going to mediation you must prepare your client. The client must understand that a 
mediation is not like a court proceeding and must be clear on the roles of all the participants.  

Rather than just spending a few minutes on the telephone, I would suggest that you meet with 
the client and go over the following points.  

• The mediator’s role is to be neutral. The mediator will not attempt to decide who is 
right or wrong.  

•  
• It is not enough to impress the mediator; you have to impress the other side.  
•  
• Don't expect the mediator to evaluate the case. Mediators typically know less about 

the case than the parties do.  
•  
• People are far more willing to compromise with those whom they respect and whom 

they find to be reasonable and courteous.  
•  
• You cannot risk damaging your credibility through exaggeration or false statements.  
•  
• You must give the other side everything they need to hang their hat on.  
•  
• Do not personalize the case; separate the people from the problem.  
•  
• Be prepared to agree with the opponents when they are right.  
•  
• We will have two numbers in mind: what we will initially ask for, and what you 

really want. But be prepared to keep an open mind and do not adopt a bottom-line 
approach.  

• Be prepared to stay until the case is resolved or until the mediator says that an 
impasse has been reached.  

• Some cases will take more than one session to settle. Do not be discouraged if the 
case does not settle at the first mediation.  

After a review of the foregoing points the client should know what to expect. But since the 
client will probably be speaking during the joint session you should also go over his or her 

	
5	“Mediation Strategies: A Lawyer’s Guide to Successful Negotiation”, by Michael P 
Carbone – op cit	

http://www.adrmediation.com.au/wp-content/uploads/2016/09/Mediation-Handbook-.pdf
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remarks. A well-prepared and articulate client is generally your best asset.  

 
Prepare for what else is important – eg the importance of an “apology” 
 

One of the greatest advantages of mediation compared to a public trial is privacy. The 
rules of confidentiality that attach to mediation allow the parties to negotiate in an open, 
safe, and honest environment as there is no public scrutiny. This is conducive to parties 
being prepared and able to provide confidential apologies and concessions. 
 
Lawyers should not underscore the importance of a genuine and constructively - conveyed 
acknowledgment of suffering, apology, and/or any other concession, on the attitude of the 
parties to the dispute and in turn, their attitude to the negotiations. 
 
It is helpful if the plaintiff’s lawyer obtains from their client beforehand, regarding 
whether such an acknowledgement is desired or indeed expected during the course of 
the mediation, as well as the specifics of how that acknowledgement should be 
conveyed.  
 
Likewise, it is helpful if the defendant’s lawyer explores with their client in advance of the 
mediation:  
 
• the willingness to offer an apology or acknowledgment of suffering, including the 

nature and substance of any such proposal and the outcome that the client 
anticipates to achieve in making it; 
 

• offers support and advice on the specific content of how an apology may be 
conveyed without the risk of being regarded as an admission of liability (unless 
appropriate to do so);  

 
• discusses with the client who is the most appropriate person to convey that apology 

or acknowledgement; and  
 

• assists the client to convey the same at mediation in a constructive way, including 
consideration of “who, what, when and where” – to ensure as far as possible that the 
expectations of the client (and the anticipated expectations of the plaintiff) 
correspond and coincide. 

 
This will avoid the perilous situation whereby one party offers an apology that is deemed 
wholly inadequate, or which fails properly to address the relevant issues, or is in relation to 
an issue which was not that anticipated by the other.  
 
It is also very constructive for the plaintiff to be informed, in the course of any expression 
of regret, the steps that have been or are being taken to prevent a recurrence of the 
subject incident. For defendants: keep in mind that this is important information within the 
knowledge of the defendant party but not necessarily known to the plaintiff.  
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It should also be mentioned here that an “apology” does not equate to an admission of 
liability. In the vast majority of cases, liability cannot be established (or conceded) without 
expert evidence addressing each of the legal elements of the case required to be proven. 

 
The significance of an apology is not limited to personal injury matters:  
 
As suggested by William Ury, co-author of the staple negotiation book: “Getting to 
Yes”, in his sequel: “Getting Past No – Negotiating with Difficult People”6: 
 

“Perhaps the most powerful form of acknowledgement is an apology. This is a lesson we all 
learn as children. If you say the magic words, “I’m sorry”, you can continue playing the game. 
Unfortunately, it is a lesson we often forget as adults.  
 
Take the Columbia law professor who put the following question to his contracts class: 
 
“Seller promises Buyer to deliver widgets at the rate of 1,000 per month. The first two deliveries 
are perfect.  However, in the third month, Seller delivers only 990 widgets. Buyer becomes so 
incensed that he rejects deliveries and refuses to pay for the widgets already delivered. If you 
were Seller, what would you say?”  
 
The professor was looking for a discussion of the various common law theories that would, as he 
put it, “allow Seller to crush Buyer.”  
 
He looked around the room for a volunteer, but found none.  
 
“As is so often the case with first year students”, he reported, “I found that they were all either 
writing in their notebooks, or inspecting their shoes. There was, however, one eager face, that of 
an 8 year old son of one of my students. He was in class because his mother couldn’t find a 
sitter. Suddenly he raised his hand…. ‘OK’ I said, ‘What would you say if you were the seller?’ 
‘I’d say, I’m sorry’ “ 
 
As the child seemed to know instinctively, “crushing” an opponent is not the right answer. We 
often overlook the simple power of an apology. 
 
The buyer was outraged because he felt wronged. What such a person most often wants is the 
recognition that he has been wronged. Only when that acknowledgement has been made will 
he feel safe in negotiating. An apology thus creates the conditions for a constructive resolution 
of the dispute. 
 
Your apology need not be meek, nor an act of self-blame. To a disgruntled customer, you could 
say, “I’m sorry you’ve had this problem. You’re one of my favourite customers and the last 
person I’d want to see unhappy. What can we do to make it up to you?” 
 

	
6	William Ury, “Getting Past No – Negotiating with Difficult People”, pp42-43, Random House 
Business Books, 2012	
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Even if your opponent is primarily responsible for the mess you are in, consider apologizing for 
your share. Your bold gesture can set in motion a process of reconciliation in which he 
apologizes for his share.” 
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Mediation Day – important strategies for getting  
the best outcome 
 

Ø Mindfulness of the client’s needs & importance of emotional calm 
Ø Importance of the Opening Statements 
Ø Mindfulness of the solicitor’s role 
Ø Principled v Positional Bargaining  
Ø Negotiating with credibility 
Ø Capitalising on your knowledge of your client (an advantage over your opponent)  

 
Mindfulness of the client’s needs and Understanding the importance  
of emotional calm 
 
A calm state of mind is important for rational thought.  
 
The neuroscience behind why is plentiful; however the bottom line is that in order to get 
meaningful instructions from your client on the day of the Mediation, which will often 
involve complex legal, economic and emotional issues to be considered and weighed: 
 

• your best bet of getting those instructions is when your client is calm; and 
• instructions whilst your client is anxious, aggressive, upset etc may not be 

given at all or may be contra-indicated with reference to your advice. 
 
Important Strategies at Mediation: 
 
Ø Make sure that you have provided a comprehensive advice to your client (which 

addresses the merits of the various opportunities as well as risks and worst case 
scenario) well ahead of the Mediation.  

 
DON’T leave such issues to the day of the Mediation or soon beforehand, and risk 
your client showing up in a state of stress and panic and not being able to provide 
meaningful instructions.  

 
Ø Meet as a team beforehand and arrive at the mediation venue together. 
  
Ø “Reassure the Patient” as and when necessary. 
 
Ø Demonstrate confidence, empathy and professionalism. 
 
Ø Be mindful of the following key drivers of social behavior, to maximise the chances of 

“success” at the mediation: 
 

o Status 
o Certainty 
o Autonomy 
o Familiarity / a sense of belonging 
o Fairness  
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Seven basic principles of neuroscience to help understand conflict: 
 
A very basic understanding of how the brain works during conflict will help you look after 
your client on Mediation day and navigate them through what is likely to be a stressful 
process for them, as follows. 
 

1. The “primitive brain” trumps the “smart brain”: The limbic system in our brain 
helps us to make sense of the world and is wired to ensure safety first and foremost. 
Depending on the input, the limbic system will either: 

 
o activate the protective response (primitive brain) – eg fight or flight, 

disassociation; OR 
 

o it will enable the use of higher cognitive functions (smart brain) – logic, 
reasoning, etc. 

 
 

2. Mediation is stressful but your client needs to be able to use their smart brain: In 
many threatening situations posed by the individual’s environment (ie in the case of 
attendance at mediation) – we need full use of the “smart brain” to best manage 
such situations however this is compromised when the limbic system has activated 
the primitive responses to the threat (fight or flight). 

 
“Our protective response is fast, unconscious, incredibly powerful and also, 
when triggered by today’s first world stressors that are primarily psychological 
and interpersonal in nature: counter-productive.  
 
As a result, constructive communication shuts down, factual information flow 
ceases and is replaced by often erroneous assumptions, protective and 
escape behaviours interfere with collaborative skills and stress hormones 
inhibit the capacity for creating problem-solving.  
 
Resolving a conflict situation at this stage is much more difficult with the brain 
regions needed to do so effectively offline”.7  
 
 

3. The brain under perceived threat shoots first and asks questions later: The brain’s 
limbic system is lightning quick – in that it is wired to “shoot first and ask questions 
later”. If in doubt about the input, (eg friend or foe?) it will first be regarded as a 
threat (ie of danger, pain, etc). 

 

	
7	“Conflict: The Role of Self-Esteem, Reputation and Social Status Protection”, by Rachel King, 
February 2017, Linked-In. 
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o Meeting someone unknown (eg even the Mediator) may generate an 
automatic fear response based on primal reflexes or the individual’s own 
previous experiences. 
 

o The fear of uncertain pain is more dominant than acting on certain reward. 
 

o Information is key: Risk (informed decision) is less threatening than 
ambiguity (missing information).  

 
Hence the importance of provision of a comprehensive written legal 
advice well in advance of mediation; and explain the mediation process.  

 
 

4. Calming the brain will maintain or re-engage the smart brain: In circumstances of 
perceived emotional threat, where problem-solving skills are needed more than the 
“flight or flight” response, it is important to down regulate – to calm the brain so 
that cognitive function - reason and rationalization are restored. The individual needs 
to feel safe and secure. 

 
5. The brain is always trying to predict: The brain is a prediction machine and rapid 

screening / relevance detector – and is always trying to predict: both consciously and 
subconsciously8. 

 
 

I cnduo’t bvleiee that I culod aulaclty uesdtannard what 
I was rdnaieg. Unisg the icndeblire pweor of the human 
mind, aocdcrnig to rseecrah, it dseno’t mttare in what 
oderr the lterets in a wrod are, the olny irpoamtnt tihng 
is that the frsit and lsat ltteer be in the rhgit pclae. 
 
 

 
6. Social stimuli is as powerful as physical stimuli - the brain reacts the same way to 

emotional pain is it does to physical pain. Accordingly, if Fairness is a reward, 
Unfairness is like acute pain. 

 
(Utilising medical imaging techniques to record brain activity in 2009, researchers 
were surprised to find that experiencing social pain such as exclusion, unfair 
treatment and negative social comparison activated the same neural networks as did 
experiencing physical pain).9 

	
8	Source: D Radecki, Neuroleadership Institute, referred to in: “Neurobiology Applied to 
Mediation”, by Bogacz, Lack & Glasner, 6th Mediation Competition, International Chamber of 
Commerce, 9 February 2011. 
 
9	Izuma, K. (2012). The social neuroscience of reputation. Neuroscience Research, 72, 283-286. 
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Likewise, they found that the brain uses the same neural networks to process social 
pleasure as it does physical pleasures.  

 

 
 

Accordingly, an increase in status is similar in strength and impact to a financial 
windfall.10 
 
Such considerations may provide a valuable insight into your client’s / the parties’ 
drivers for conflict, and the importance of an apology / authentic engagement with 
the other side to address issues of status, autonomy, fairness and familiarity. 

 
7. A sense of autonomy is key, because autonomy = certainty.  

 
o The brain likes to be able to predict and have a say in the future. 
o When a stressor is controllable, the protective response (of the primitive 

brain) is inhibited from activation. 
 
 
The take-home point: keep your client’s smart brain online! 
 
Identifying the unmet needs driving conflict helps to down-regulate the stress 
response, bring the Pre-Frontal Cortex back online, along with vital skills of 
perspective taking, compassion, empathy & judgement. 
Avoid escalation (by stress) early on. 
 
  

	
10	Izuma et al, 2008,	referred to in: “Neurobiology Applied to Mediation”, by Bogacz, Lack & 
Glasner, op cit. 
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Ways in which Mediators can encourage the parties to “down regulate” from fight 
or flight mode so that they can focus their attention on rational thought and re-
framing the dispute in a constructive way: 11 
 

Ø Minimize perceptions of danger – (a warm and friendly approach); 
 

Ø Recognise Mediation as part of a social process – allow time for the 
building of relations between the parties; 
 

Ø Through active listening and repeating back to the parties what the 
mediator has heard them say – this encourages the parties to be more 
objective in how they perceive the issues / dispute; 
 

Ø By exploring with the parties, their feelings in relation to the issues / 
dispute, and reframing what is heard in a constructive, positive way – 
fosters empathy, helps the parties to feel heard and understood and also 
helps the parties to focus on similar rather than opposite characteristics; 
feeling like they have more in common and are therefore not so 
diametrically opposed; 

 
Ø By challenging the parties’ cognitive biases; encouraging the parties to 

put themselves in the position of the other; guiding the parties to focus 
on the future rather than being stuck on the past – helps the parties come 
to a more accurate view of the situation and be willing to move towards a 
resolution; 

 
Ø To allow optimal decision-making and cognitive assessments of possible 

rewards; 
 

Ø To encourage a co-operative approach by the parties to the mediation; 
as though the parties are joint problem solvers or judges writing a joint 
judgement – this approach is more likely to be successful once the 
mediator interventions referred to above have been utilized with a 
constructive result.    

 
Also:  
 
note my views and observations in relation to “Why Mediations are often 
successful where Informal Settlement Conferences” are not as referred to at 
the end of this paper. 
 
 
  

	
11	“What can Mediators do to Help Parties Overcome Their Biases?” by Catherine Brys, 
Strathclyde University UK, 3 February 2017; http://kluwermediationblog.com/author/catherine-
brys  
and “Neurobiology Applied to Mediation”, by Bogacz, Lack & Glasner, op cit.	
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On the Day 

Mindfulness of the solicitor role   

Maximising Your Effectiveness at Mediation:  
 
Having regard for the considerations set out above, be mindful of your role at the 
Mediation in advance of attending and participating in the process. 
 
The best role for the lawyer to adopt during the private sessions at mediation is that of 
‘Expert Contributor’. A good lawyer will: 
 

• Adopt a problem-solving approach rather than an adversarial approach at 
mediation; 
 

• Work with their client, not for them, to achieve a solution; 
 

• Be well-prepared, quick to react to changing perceptions and expectations 
from their client, and bring reason and calmness to clients who are totally 
overwhelmed by the whole mediation experience; 

 
• Encourage instructions from their client to start the mediation with genuine 

and realistic offers in order to maintain good faith.  
 
 
On the Day 

The Importance of the Opening Statements 
 
Opening Statements are critical as they provide the parties with insight into where the 
other party is coming from and set the tone of the mediation for the day ahead.  
 
Like the written Position Paper, an Opening Statement should most importantly: 
 

Ø address the matters that are most important to the client, (ie not necessarily 
limited to legal issues); and 
 

Ø acknowledge the client’s willingness to negotiate and participate in the 
process in good faith. 

 
Who should speak? 
 
In my experience and opinion, opening statements are usually always much more 
effective when the parties themselves (or a suitable representative of the defendant 
party/ies) speak during this process. 
 
It may help a plaintiff to feel supported in expressing their emotions; and likewise it may 
help a defendant party to listen respectfully and without taking personally (in the case 
of agents of the defendant) the brunt of the plaintiff’s emotions, by considering that: 
 



	
Karen Stott BA. LLB. Solicitor and Nationally Accredited Mediator (NMAS) 

	

24 

 
The magical power of mediation lies in the ability of the process, (most 

usually at the time of the opening statements), to allow parties to feel truly 
heard. The opening is an important opportunity for all parties to experience 

the true nature and value of really being listened to. 
 

A party who feels heard can rarely sustain that anger for any length of time: 
the concentrated listening process at Opening can go a long way to 

defusing the anger because each come away from that process feeling 
thoroughly and empathically heard.  

 
Paul Randolph, “The Psychology of Conflict – Mediating in a Diverse World”, 

(Bloomsbury 2016) 
 

 
The handling of emotions should be discussed beforehand, particularly in cases of death or 
serious injury.  
 
The opening is equally an important opportunity for the defendant party/ies to express their 
position. There may be little more validating or gratifying to a speaker than to have such close 
attention paid (by everyone in attendance at the mediation, being the key stakeholders in the 
matter) to what has been said. 
 
Also, speaking during this process should not necessarily be limited to the parties’ barristers. 
Solicitors who have had the day-to-day carriage of the matter for a significant period of time 
are often able to make a worthwhile contribution. 
 
Think about the tone of the opening statement and what you are trying to achieve – ie 
settlement. 
 
Consider this great cautionary tale from Justin Gleeson SC, former Solicitor General of 
Australia, during his keynote address at the Global Pound Conference on Dispute Resolution in 
Sydney, on 29 May 2017:  
 

Mr Gleeson was attending a mediation with his client, who was the defendant / 
respondent to the dispute. An opening address by the plaintiff’s representative which bore 
fire, brimstone and a comprehensive dressing down of the legal merits of the respondent’s 
defence – not surprisingly – was not conducive to capitulation and settlement. In fact, it 
was quite the opposite: the respondent had attended the mediation with the intent of 
making concessions and writing a cheque.  

 
But after being on the receiving end of such an aggressive, adversarial opening, the 
respondent resolved to make no monetary offer at all and at trial a long way down the 
track, was ultimately successful in defending the claim.  

 
The lesson here: Mediation is a golden opportunity to depart from the adversarial process and 
to get the most out of it, the participants should adjust their approach accordingly.  

The importance of active and demonstrated listening 
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When the respective opening statements are being delivered, it is important for the 
other party to listen respectfully and attentively.  
 
Ø If the parties and their legal representatives demonstrate that they are listening, 

(rather then rehearsing in their minds what they are going to say when it is their 
turn to speak), you / your side is more likely to be listened to in return.  
 

Ø Active listening which is demonstrated to the other side is critical to breaking the 
downward cycle of the parties repeating their positions to each other (and 
becoming more polarised in doing so) simply because they don’t think that their 
point has been heard or understood by the other party.  

 
Ø Listening to, understanding and acknowledging the other side’s point of view is 

not a concession; it is not the same as agreeing with it. 
 
Even the Harvard Program on Negotiation advocates12: 
 

“At the negotiation table, what’s the best way to uncover your negotiation 
counterpart’s hidden interests? Build a relationship in negotiation by asking 
questions, then listening carefully. Even if you’ve decided to make the first offer 
and are ready with a number of alternatives, always open by asking and listening 
to assess interests. Note that if your style of listening isn’t sufficiently 
empathetic, it won’t elicit honest responses. 

 
A relationship in negotiation is a perceived connection that can be 
psychological, economic, political, or personal; whatever its basis, wise leaders, 
like skilled negotiators, work to foster a strong connection because effective 
leadership depends on it.” 
 

 
 
  

	
12	“The Importance of Relationships in Negotiation”, by Jeswald Salacuse, Harvard Law School 
Program on Negotiation,  Daily Blog 14 March 2017	
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Both in Preparation and On the Day of Mediation:  

Principled v Positional Bargaining  
 
The relevance of this school of thought re Negotiation is that a plaintiff’s compensation 
claim is rarely driven by the goal of maximum monetary compensation alone. 
 
Ascertain your client’s expectations well ahead of Mediation / settlement negotiations – 
and communicate these to the other side so that proper preparations can be made on 
the other side to meet your client’s expectations as far as possible. 
 

 
Principled v Positional Bargaining  
 

Arguing over positions produces unwise outcomes, is inefficient and also 
endangers an ongoing relationship.  
 
In principled bargaining, however: the participants are joint problem solvers; 
and the goal is a wise outcome reached efficiently and with good will; an 
outcome that fulfills the parties’ interests.  

 
Resource: “Getting to Yes – Negotiating an Agreement Without Giving In”  
by Fisher and Ury, (Updated, Random House Business Books 2012) 

 
This book and school of thought is all about the wisdom and utility of bargaining over 
interests and not positions. 
 
A simple yet effective example: 2 chefs arguing over a lemon: 
 
They agree to split the lemon in half. If they had communicated effectively, they 
would have realised that one wanted the lemon for the juice and the other for the 
rind – and they each could have negotiated the use of the entire lemon.  
 

 
 
 
Successful outcomes through principled bargaining are best achieved when the 
parties focus on separate and common interests, rather than positions; and generate 
and ultimately agree on options for resolution, by: 
 

Ø exploring interests and options for achieving them through effective 
communication  
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Ø considering how the other party sees it – and taking that into account 

when considering the options for resolving the problem 
 

Ø avoid having a bottom line – are open to alternatives that achieve their 
interests 

 
The value of communication: 
 
The purpose of negotiating is to serve your interests.  
 
The chances of that happening increase when you communicate those interests, 
because: 
 

Ø The other side may not know what your interests are; and you may not 
know theirs.  
 

Ø Your assumptions may be wrong.  
 

Ø One or both of you may be focusing on past grievances instead of on 
future concerns. Or you may not even be listening to each other.  

 
Ø If you want the other side to take your interests into account, explain to 

them what those interests are.  
 

Ø You will satisfy your interests better if you talk about where you would 
like to go, rather than where you have come from. Instead of arguing 
with the other side about alleged past rights or breaches, talk about 
what you want to have happen in the future – and WHY – that is, based 
on your interests.  

 
Ø Negotiating hard for your interests does not mean being closed to the 

other side’s point of view. Quite the contrary. You can hardly expect 
the other side to listen to your interests and discuss the options you 
suggest if you don't take their interests into account and show yourself 
to be open to their suggestions.  

 
Ø Successful negotiation requires being both firm AND open. 

 
And so, principled (as opposed to positional) bargaining is the clever way. 
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On the Day 

Negotiating with Credibility  

The Opening Pitch: 

There is no magic formula for calculating the plaintiff’s opening demand. The initial demand 
should achieve two goals:  

1. it must be high enough to leave the plaintiff with sufficient room to make concessions and 
still arrive at an acceptable settlement figure;  

BUT 

2. it should not be so high that it turns off the defence and causes the defence to terminate 
the mediation. 

The most effective negotiation strategy involves encouraging instructions from the client 
to start the mediation with genuine and realistic offers in order to maintain good faith.  
 
Commencement with unrealistically high or low offers will inevitably result in an unrealistic 
counter-offer from the other party or worse still: a walk-out.  
 
Mediations with multiple parties’ legal teams in attendance are too time-consuming to 
arrange, expensive and stressful for the clients in attendance, to result in an early cessation 
because of an unco-operative approach right at the start. Cessation without settlement 
should only occur when there is a genuine deadlock after having attempted to negotiate in 
good faith.  
 
The Opening Response: 

Conversely, the plaintiff should not put too much weight in the defendant’s initial offer / 
counter-offer.  

The defendant’s succeeding offers will give the plaintiff a better idea of what the defendant is 
willing to do to resolve the case. 
 

“The Zone of Bargaining. Before any case can be settled, the parties have to enter 
into a zone of bargaining in which the demand and offer are both supportable in 
light of the facts of the case. Getting into this zone as soon as possible will make 
the process easier for all.  

 
Somebody has to make the first move and usually it will be the claimant. Making 
this move should not be considered a sign of weakness. A reasonable offer or 
demand will send a message to the other side that you are seriously interested in 
settling. Simply tell the mediator to convey to the other side that you are making a 
significant move with the expectation that they will do the same. And provide a 
rationale for the move. Tie it to a specific issue on which you are willing to concede 
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some risk. More often that not, a significant move by one side will cause the other 
side to reciprocate, thus paving the way for an agreement”.13 

 
 
Tips for establishing credibility: 
 

Ø Provide a break down of the components of the offer, and be ready to do the 
same with respect to legal costs; 
 

Ø for complex damages claims, a template of components of the offer (consistent 
with the solicitor advice to client, eg in accordance with the “high” range as an 
opening position), may be useful; 

 
Ø use of a template in this regard for conveying all offers should quickly 

demonstrate damages that are “concrete” and those which are negotiable. 
 

Ø The more expert and factual evidence served in support of the claim / defence 
prior to the Mediation, the better. 

 
Ø References to relevant legal precedents may also be very effective 

 
Ø Alternatively: do your research and be aware of any adverse legal precedents / 

judgements on similar matters and be prepared to demonstrate how such 
judgements are distinguishable from your client’s matter, if raised by the other 
side.  

 

Don’t reveal your client’s bottom line to the Mediator until necessary: 

Some counsel in my experience don’t wish to know what their client’s bottom line is. They 
feel they can do a better job maximising a result from the other side without this knowledge. 

I agree with this approach with respect to my role as Mediator as well. 

As the parties get closer to an agreement, be wary of exposing plaintiff’s bottom line to the 
mediator, too soon. Once you tell the mediator your bottom line, the mediator may 
subconsciously or otherwise, begin to explore how much lower the plaintiff will really go. By 
exposing the bottom line too soon, a party may possibly risk losing its negotiating leverage. 

  

	
13	“Mediation Strategies: A Lawyer’s Guide to Successful Negotiation”, by Michael P 
Carbone – op cit	
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Consider the following argument for not having a “bottom line”:14 

 

When preparing for mediation a client usually wants to talk to his lawyer about 
what the bottom line should be. While it is only natural to take this approach it is 
not necessarily productive. Parties who start with a bottom line approach often 
come to mediation with unrealistic notions. In order to make progress toward 
resolution they will have to set those notions aside.  

A Learning Experience. The process of mediation is a negotiation, but it is also a 
learning experience. Information will come from the other side that may affect the 
evaluation of the case. The mediator will be asked to give opinions on the relative 
strengths and weaknesses of positions. All of this information will have to be taken 
into account in order to arrive at a settlement. Parties must be encouraged to keep an 
open mind and to realize that the evaluation of their case only comes at the end of the 
mediation.  

Determining Value. The true value of any lawsuit is determined in a manner that is 
similar to the valuation of an asset. Fair market value is determined by what a willing 
buyer will accept and what a willing seller will pay. The number that an appraiser 
would give may be reasonably accurate, but it does not represent actual value. In like 
manner the value of a lawsuit can only be determined through negotiation. The 
number that the plaintiff is willing to accept and that the defendant is willing to pay is 
what the case is worth.  

Mediators generally discourage parties from giving them a bottom line since these 
numbers, when spoken out loud, are difficult to retract. When preparing for 
mediation, parties are well-advised to spend more time thinking about such things as 
the strengths and weaknesses of their case, the costs of litigation, and the risks that 
they are assuming if the case does not settle. The bottom line will eventually take 
care of itself. 

 
 
 
 
  

	
14	“Mediation Strategies: A Lawyer’s Guide to Successful Negotiation”, by Michael P 
Carbone – op cit	
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On the Day 
Capitalising on your knowledge of your client - (an advantage over your opponent/s) 
 
Provision of comprehensive evidence re liability & quantum: 

 
Defendants often point to unrealistic demands from a plaintiff or counsel as the principal 
reason for failure of settlement negotiations.  

 
While many factors can cause settlement negotiations to fail, from the perspective of 
having represented defendants, a significant reason why settlement negotiations fail is 
the lack of information that the defendant and its representatives have with respect to 
liability and damages.  

 
Accordingly, the more detailed the information and evidence that has been served on 
behalf of the plaintiff, the better for the benefit of a defendant insurance claims officer. 
This is even more so if a defendant’s legal strategy has been to conserve defence costs 
by only obtaining minimal evidence itself. 
 
Other relevant factors: 

 
Ø The plaintiff’s credibility and likeability as a witness at trial 

 
Ø The plaintiff’s bottom line versus what is negotiable – and wrongful 

assumptions by the defence about the plaintiff’s actual expectations; 
Remember: principled v positional bargaining 

 
 

It was Abraham Lincoln who said that “A good settlement is better than a 
good lawsuit.” The fact that the vast majority of civil cases are settled proves 
that his admonition has been taken to heart. And the widespread acceptance 
of mediation shows that it is a superior form of dispute resolution.  

Achieving a good settlement through mediation requires the lawyer to take a 
different approach than in the courtroom. The use of litigation skills in 
mediation is not productive. Deal-making skills will serve the advocate far 
better.  

If you prepare carefully, adopt a candid attitude, have patience and are 
willing to compromise, you will find that mediation works well for you and 
your clients. 15 

 
 

	
15	“Mediation Strategies: A Lawyer’s Guide to Successful Negotiation”, by Michael P 
Carbone – op cit	
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3 Reasons why Mediations are often successful where 
Informal Settlement Conferences are not 
 

 
 

Legal representatives may often be divided over whether to agree to the added expense 
and logistics of a Mediation, in the belief that the same outcome may be achieved by 
holding an Informal Settlement Conference (“ISC”) instead.  
 
The upside of an ISC is that they are easier to organise, fewer diaries to co-ordinate, will 
usually only run for a few hours and may not need the same space in terms of venue and 
logistics.  
 
BUT:  
 
ISC’s still cost our clients real money in terms of intensive preparation beforehand, 
counsels’ attendance and often the clients’ attendance, as well as the inconvenience 
and/or stress caused those clients in attendance. 
 
Many ISC’s don't achieve a settlement. In my view, this may be attributed to the following 
factors:  
 

Ø there’s less emphasis to attend an ISC with a genuine willingness to 
compromise; 

Ø ISC’s may be seen as an opportunity to settle on certain terms only, as a “try 
on”. 

 
This may be particularly so if there is no looming trial deadline and plenty of time to 
continue to prepare the case and/or hold out for “a better result” when the parties try 
again next time. 
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For that reason, a common approach is not to allow clients to attend an ISC for fear it will 
afford the opposition some tactical advantage. For example, a concern that the opposition 
may mainly be trying to size the other up re how the parties themselves and/or key factual 
witnesses are likely to perform in the witness box. 
 
Why can Mediation make the difference in achieving a settlement?  
 
1. A Vessel on a Mission Needs a Skipper 
 
An ISC has no one taking charge. Indeed if someone does, it may play further into the 
adversarial process and in this regard, is unlikely to be constructive for the purposes of 
settlement. 
 
A Mediator plays an instrumental role in navigating the process in a skilled, fair and 
constructive way. A Mediator chairs and guides the parties through the process with the 
objective of serving all of the parties jointly and each of them separately.  
 
A Mediator’s role as skipper can support and protect the parties on their destination 
towards an amicable settlement by: 
 

Ø Providing the very structure for the process 
Ø Ensuring procedural fairness   
Ø Managing any power imbalances which may or may not be associated with an 

ISC depending on the attendees 
Ø Managing any potential deadlocks 
Ø Supporting the legal teams by inspiring the trust of their clients in their lawyers 

to give difficult instructions required to settle  
 
For example: 
 
• By acknowledging the skill & experience of the legal teams; 
• By encouraging the clients to listen to their legal advice; and 
• By reality testing the clients on their positions and alternatives (which may serve to 
reinforce advice and concepts already explained by their lawyers, or indeed encourage 
them to ask their lawyers more questions that are needed to be asked before they are 
prepared to provide instructions on settlement).  
 
These are no small issues. Yet there is no-one in this role at an Informal Settlement 
Conference. 
 
2.   Everyone Acknowledges the Benefits of a Good Detox! 
 
A Mediator is a trained professional in conflict management who is dedicated in this role 
to chairing and guiding the communications and negotiations in a constructive way.  
 
The Mediator serves as a buffer against the parties’ basic human instinctive stress reactions 
to being situated in the presence of their opponents. The Mediator’s role is to help 
manage and “down regulate” the heightened emotional states of the parties by creating 
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and maintaining a social environment of safety and respect, where direct contact is 
constructive. Such an environment is important to enable the parties to make decisions 
and give instructions based on the rationality of the situation and not be a slave to their 
emotions.  
 
The Mediator’s very presence and demonstration of respect for the parties serves to mirror 
and validate each party on a fundamental level. At the same time, it addresses the 
psychological issues that are stimulated by interpersonal conflict – the human need for 
validation, stability, predictability, fairness, and the value of the sense of self. 
 
A Mediator’s role in re-framing and de-toxifying the adversarial nature of the dispute 
during the course of negotiations is what makes the crucial difference in the parties 
being able to reach a settlement. 
 
The ability of the Mediator to provide a zone of objectivity and safety within the midst of 
the conflict enables wildly polarizing allegations and offers to be exchanged in a way that 
allows the parties to posture, to express and advocate for their positions without leading 
to a walk-out or loss of face when those parties end up compromising on seemingly 
concrete demands.   
 
A Mediator is there to support the parties themselves, by engaging with them, by taking 
the time to understand what is important to them, and being mindful and considerate of 
the parties who are often under a great deal of stress and are apprehensive about the 
dispute and the Mediation process itself. 

An incredibly effective aspect of the Mediator’s role is to facilitate the parties to be and to 
feel heard and understood, so that there can be a functional shifting from the past towards 
a focus on the present and the future – and an agreed outcome 

This is often where Informal Settlement Conference’s are crucially lacking.    
 
3.  Authentic Engagement 
 
In my view, the greatest reason why Mediations make all the difference to settlement is 
because at an ISC there is no sense of occasion; no real engagement between the parties 
themselves. It’s only about the number$ and a mere exchange of offers often may not be 
enough to resolve a dispute.  
 
Even though civil proceedings are about monetary compensation, all legal representatives 
know that it’s always about something, often so much more, than money. A mediation is 
often the crucial difference in facilitating authentic engagement that ticks all of the boxes 
and enables a compromise to be negotiated. 
 
A Mediator provides much needed structure to the negotiations, by facilitating the joint 
opening in a constructive way, setting the tone and opening up the channels of 
communication for the day ahead. The Mediator provides the parties with an opportunity 
to engage and communicate with one another, to be heard about their drivers for conflict 
and their desired outcomes. The joint opening provides a much needed sense of occasion 
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to those parties who are seeking “closure” on something greater than a monetary 
settlement. 
 
The most fundamental aspect of the mediator’s objective is to secure an attitude shift 
on the part of one or more of the parties. Without this, the parties are likely to remain 
in the same entrenched positions as when they entered the conflict, creating little 
prospect of settling their dispute.  
 
An attitude shift and a genuine preparedness to compromise without seeing compromise 
as a sign of weakness – is not possible to achieve without the authentic engagement of the 
parties. This often isn’t addressed at an ISC yet it is fundamental to settlement. 
 
The difference between reaching an impasse at ISC v Mediation 
 
Of course, the parties may reach an impasse because their positions are simply too far 
apart. This is a disappointing outcome for the parties. Yet in many ways, it is a valid goal of 
Mediation: everyone finally knows the real – not the theoretical – alternatives that must 
now be pursued. It may not be until the parties have reached this point, that they are 
prepared to be truly receptive to the Mediator’s efforts and suggestions – which may result 
in an amicable settlement after all, with saving of face for all.  
 
If not settled on the day, reaching an impasse after best attempts at Mediation may often 
lead to settlement thereafter owing to the fresh insight and adjusted expectations that 
emerge when the dust has settled. 
 
The parties have a much more genuine and accurate idea of the compromises that may 
need to be made in order to negotiate a settlement on the most favourable terms 
following Mediation.  
 
It is unlikely that the same degree of insight could be gleaned in the course of a failed ISC; 
and so there is a risk that any settlement thereafter, whilst positive in itself, may not be 
based on the most optimal information. 
 
These issues should be given due consideration before assuming that the benefits of 
greater ease and costs savings of an Informal Settlement Conference actually outweigh the 
benefits of a Mediation. If you are in the habit of participating in ISC’s in preference to 
mediations, even if they are mostly unsuccessful, perhaps it is worth a revised strategy 
here.  
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A concluding Q&A by my mediator colleague and expert Rachel King16, re:  

Why is an understanding of neurobiology important to the law and legal 
professionals? 

An understanding of neurobiology is important for everyone. Neurons are cells of the 
nervous system that communicate with each other and send information around the 
body. The human brain is just part of the body’s nervous system however because it 
holds the key to mind and behaviour it is, in many ways, given a special status. 

The scope for applying what science has discovered about brain structure and function 
over the past few decades to the law in areas such as litigation and evidence, contract 
drafting, mediation and negotiation, is considerable. However an understanding of 
neuroscience and various branches such as neurobiology, also provides lawyers with 
insight into both their own and their clients thought processes, how to shape their own 
behaviour and better understand their clients. 

More broadly, the law is concerned with regulating human behaviour and while human 
behaviour is a function of numerous interactive influences, neurobiology can help provide 
a much deeper understanding of it, providing benefit to the legal system both in and out, 
of the courtroom. 

Where and how does an understanding of neurobiology benefit a law practice?  

An understanding of human neurobiology is beneficial to all aspects of legal practice and 
across all areas of law. The skills needed to foster and maintain relationships with others, 
whether they be colleagues or clients, is essential to a successful practice. 

However long hours, excessive workloads, an often adversarial environment, insufficient 
sleep, missed meals, demanding bosses or clients, lack of support are all forms of 
stressors that can trigger the stress response and the release of stress hormones such as 
cortisol. These stress hormones, along with accompanying changes in cerebral blood 
flow, actually disable the higher-order brain functions needed to manage ourselves and 

	

16	Rachel King previously spent more than 15 years working in the financial markets for 
Australian, American and European investment banks, both domestically and offshore. 

She holds a Master of Education, (Educational Psychology) from UNSW and is currently 
completing a second Master's degree in Brain and Mind Sciences at Sydney University 
Medical School. Rachel is also a nationally accredited mediator, conflict management 
skills and performance coach and an individual EAP provider with an extensive 
knowledge of the impact of stress on performance and mental health. 
RachelKing.com.au   
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our clients optimally and can result in damage to relationships, with both colleagues and 
clients as well as impairing quality decision making ability. 

Research has also shown that increased self-awareness, emotional self management and 
emotional competency is linked to a reduction in perceived and objective (lower cortisol 
secretion) stress.  

Identifying triggers, our own and others where possible, along with knowledge of the 
biochemical processes that follow, helps bring them to conscious attention.  

Once conscious, we are much better equipped to access and employ our high-order 
functions such as perspective taking, reasoning and empathy to problem-solve 
reflectively and effectively not reactively and habitually. 

Why are boundaries important? 

Emotions are contagious and whilst we are designed to deal with temporary exposures to 
those that are energetically draining such as grief, fear, anxiety or anger, frequent or 
chronic exposure can disrupt our own emotional balance. 

Emotional depletion can result and lead to serious issues such as dysfunctional lawyer-
client relations, stress and physical and/or psychological unwellness. Negative affect or 
emotions are thought to represent the principal pathway linking psychological stress to 
diseases. 

Establishing clear boundaries in lawyer-client relationships and managing expectations 
from the outset, can protect both parties. Giving conscious consideration to where a 
lawyer’s role starts and importantly, where it ends and communicating this to the client, 
respectfully and confidently, lets the client know what to expect from the professional 
relationship.  

Additionally, it can be used to discuss where the client can source professional support 
for needs outside of these boundaries, a valuable client service function and importantly 
provides the lawyer with some certainty, predictability, autonomy and control, important 
protective factors against stress. 

Why does client depersonalisation happen and what tips you would give legal 
practitioners to prevent it?  

When boundaries are breached by clients who are overly demanding, critical or 
emotionally draining, exhaustion can follow. Defensive coping strategies are typically 
employed, usually unconsciously, to protect mental capital or wellbeing. One of these is 
depersonalisation, as a way of stemming the emotional energy being invested in the 
client and gaining some emotional distance from the non-rewarding relationship. 

The catch here however is that the client, picking up on this distance, becomes more 
stressed/distraught/demanding, and the problem can intensify. This increase in intensity 
further drains the lawyer, potentially leading to avoidance strategies or conflict which 
reduces capacity for empathy, leading to an increased risk of client complaint. 
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The setting of clear boundaries up-front as discussed, effective communication skills, and 
referral to other professionals such as grief counsellors, mediators, or forensic 
accountants, can help manage the problem of displaced problems and emotions being 
targeted at the lawyer and can be extremely effective in preventing burnout and 
depersonalisation. 

What is one simple strategy that lawyers can incorporate into their firm/practice 
right now to help manage conflict?  

Recognise it, identify its source and what contribution, if any, you may inadvertently be 
making to it. Decide if resolution depends on discussion with the party or parties 
involved or whether it can be resolved by working through it with a neutral person. 
Professional mediation or conflict coaching services could then be employed, or if the 
conflict is less serious, a trusted colleague or friend could act as the neutral person. 

 
 

 

	
Karen Stott BA.LLB.  
Solicitor and Nationally Accredited Mediator (NMAS) 

 
My credentials & approach: 
 
I have been registered as a nationally accredited mediator (NMAS) with the Resolution 
Institute, since April 2016. 

 
I am a registered sole legal practitioner with the Law Society of NSW and am admitted as 
a practitioner with the NSW Supreme Court and the High Court of Australia. I have 20 
years of post admission experience, (mainly as a health law / personal injury / professional 
liability litigation lawyer). 

 
In 2016, I commenced full-time practice as a solicitor mediator and have received 
appointments in the following areas: 
 
• Medical negligence; 
• Historic sex abuse claims occurring in Govt & religious institutions; 
• All types of personal injury matters – worker, motor vehicle accident, occupier 

liability, etc 
• Solicitor negligence; 
• Commercial litigation; 
• Workplace relations. 
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As a solicitor, I do not accept instructions to act in legal matters involving any of these 
abovementioned areas of law, so that I can maintain my neutrality as a mediator. Despite 
not having acted as a medical negligence lawyer since 2015, I was “recommended” in 
the Doyles “Best Lawyers” Guide 2015 and 2016 in the area of medical law, selected by 
peer recognition.  
 
In 2018 I was also names in Doyles Guide inaugural category for Mediators as a Leading 
Mediator in NSW. 

 
My mediations practice includes:  
 

• repeat instructions from a number of plaintiff law firms, defendant law firms and insurers; 
• mediation appointments by Court Order of the District Court of New South Wales; 
• Court-appointed mediator of the ACT Magistrates Court 2017, 2018 & 2019. 
• Law Society NSW Supreme Court Mediator Panel 

 
I publish articles and deliver CPD seminars on a regular basis to a wide range of 
stakeholder groups on such issues as: 

 
• Mediation v Informal Settlement Conference 
• Mediating personal injury claims 
• How to get the most effective result at mediation 
• The importance of managing client expectations 
• What motivates a plaintiff in litigation and understanding the plaintiff mindset 
• Open Disclosure in healthcare 
• Complaints and litigation in healthcare and tips for avoidance & management 
• Tips for Preparing for Joint Expert Conclave from the Facilitator’s Viewpoint 
 

Professional Philosophy: 
 
As a litigation lawyer, my approach has always been to first listen carefully to my client’s 
story and what they wish to achieve. I would advise about the reasonableness of their 
expectations and their various options. I would then work with my client to formulate a 
practical and achievable management strategy that they can count on; managing 
expectations in a way that inspires confidence in the outcome. 
 
Having represented parties on both sides, I have a unique appreciation of what each side 
usually bring to a dispute and its attempted resolution in terms of principles, values, 
bargaining styles, fears and concerns, and desired outcomes.  
 
I have always been a strong and committed believer in the effectiveness of mediation as the 
best way to resolve a dispute - both in terms of cost effectiveness and for its ability to bring 
“closure” in an holistic sense; in a way that simply isn’t possible with a settlement by 
correspondence or by taking the matter to trial. 
 
I bring my experience and lessons learned as a litigator, to my practice as a mediator.  
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I am inspired by what neuroscience can teach us about how we as humans behave in conflict 
mode –  the key drivers of social behaviors being Status, Certainty, Autonomy, Familiarity / a 
sense of belonging, and Fairness. 
 
Such considerations may provide a valuable insight into the parties’ drivers for conflict, and the 
importance of an apology / authentic engagement with the other side to address issues of 
status, autonomy, fairness and familiarity. 
 
I am driven to learn more about, apply and master important communication techniques 
that can repair the damage caused by conflicts and restore harmony – ie to bring about a 
negotiated settlement. 

 
Areas of legal expertise over the past 20 years: 
 
• Medical negligence litigation, representing both plaintiffs and 

defendants 
 

• Representation in Coronial Inquests 
 
• Representation of both sides in disciplinary complaints 

management before the NSW HCCC and AHPRA nationally 
 
• NSW and AHPRA regulatory advice and practice of registered 

healthcare providers 
 
• Professional liability and liability of government agencies 

 
• Corporate risk management 

 
• Workplace relations 
 

Qualifications: 
 

• Bachelor of Arts and Bachelor of 
Laws, 1994 
 

• Admitted to Practise in the 
Supreme Court of NSW, 1996 

 
• Admitted to Practise in the High 

Court of Australia, 2001 
 
• Law Society NSW Unrestricted 

Practising Certificate, 2004  
 
• Nationally Accredited Mediator 

(NMAS), Resolution Institute, 
2016 
 

 
Legal practise has included at Partnership level in both small and mid-tier Sydney firms, 
representing individual claimants and their families, as well as corporate and government 
clients. 

 
Career Highlights: 
 
Ø Going out on my own in 2016 as a full-time Mediator, with all of the challenges and rewards 

that it brings 
 

Ø Representation of 73 - 150 insulation industry client businesses before the 2014 Royal 
Commission into the Home Insulation Program 
 

Ø High level government consultation regarding the implementation of the HIP Royal 
Commission’s recommendations (including a national press conference with Senator Xenophon 
on 4 February 2016) and management of a class action in its investigation stages 
 

Ø Being successful in securing litigation funding for a class action so that our HIP clients could 
have a choice regarding the government’s payment scheme or a shot at compensation 
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reflective of their actual business losses, and launching the class action in the Supreme Court of 
Victoria in August 2016 after nearly 3 years of solid work 
 

Ø Representation of numerous NSW government agencies re professional liability, 2006-2013, at 
Partnership and Special Counsel level in 2 mid-tier CBD Sydney law firms, McCabes and 
Hicksons respectively 
 

Ø Ministerial appointment as an inaugural board member to AHPRA (Australian Health Practitioner 
Regulation Agency), involving the transition from the state-based to national registration 
scheme for registered healthcare practitioners, 2009 to 2012  
 

Ø Flying in medical evacuation helicopters in Canada and the USA and interviewing medivac 
executive and staff interviews for assessment and reporting on enterprise risk management and 
safety culture, 2006  
 

Ø Representation of the family in a Coronial Inquest and subsequent legal proceedings in 
circumstances where the mother died in avoidable circumstances from the consequences of an 
epidural abscess following the birth of her son at a Sydney private hospital, as well as failure of 
follow-up care by her country GP and country public hospitals. This tragic case received national 
attention through ABC 7.30 Report and Australian Story, 2005: “The Colours of Caroline” 
 

Ø Establishment of a financially successful health law practice at Sydney firm McLaughlin & 
Riordan in 2000, without recourse to media advertising, that practice continuing today, after 
having left the firm in 2005  

 
Community Service and Honorary Appointments: 
 
I am a 10 year long service patrolling member of the North Bondi Surf Life Saving Club. I have 
served on the Club’s Board of management as Honorary Secretary for a number of years 
previously, and am presently the Club’s Honorary Legal Officer.  


