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5 tips and Observations to be Mindful of When Preparing for Expert Witness Conclave: 

 

Acting in a facilitator role for expert witness conclaves in NSW allows a unique view of the 
process that instructing parties don't get to see. I hope the information below will be 
useful in helping those parties to prepare and get the most constructive result possible - 
given the enormity of the joint resources involved. 

The take-home point: You can’t afford not to prepare properly. So much can turn on this 
process. Allow plenty of time before the date that you need the joint report/s to: prepare 
the questions and assumptions, brief the experts and the facilitator, and for the experts 
to bring the report to completion. Bear in mind: complicated matters may require many 
weeks from start to finish. 

1. Be really careful about the questions. 

 This seems obvious, I know. But the questions really are everything. Give careful thought 
to such issues as: 

• what you are asking (ie what you are hoping to elicit) 
• the precise wording - being mindful both of "legal" terms as well as the correct 

and appropriate medical / technical terminology that may be applicable 
• the number of questions asked 
• the importance of eliminating questions that are unnecessarily repetitive 
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For example: a broad question may produce an unexpected answer. A narrow question 
may produce an answer that is very specific but which does not enable the parties to 
properly understand the experts’ opinions on related issues of significance.  
  
Is this what you want?  

Consider conferring with your expert/s about the issues that need to be elicited, the 
questions that should be asked in order to achieve this and the precise wording of those 
questions. This should guard against adverse surprise answers regarding the legal issues 
and also ensure the questions are relevant. 

Any requirement to use particular medical terminology that may be relevant to the issues 
and determine how the question is answered should also be properly understood by the 
lawyers in advance. This keeps the content of the report relevant to the legal issues and 
expressed in the simplest terms possible. 

Questions that are unnecessarily repetitive risk the experts becoming frustrated and 
being tempted to rush through the questions or simply refer to previous answers, 
particularly if there are a lot of questions to get through and limited time allocated for the 
conclave. 

Guiding the experts to address the questions is where the role of a Facilitator with legal 
expertise can be crucial. You would think that a sentence in plain English would be given 
its literal interpretation but it is quite amazing to witness some of the initial comments in 
response to some of the questions, along the lines of: "what I think they are really 
meaning to ask is this:...." 

2. Get the briefs, questions and assumptions to the experts well ahead of time. 

No one wants a poorly-prepared, frustrated expert and it's not fair on the expert either! 

The Supreme Court practice note stipulates provision of the brief at least 2 weeks in 
advance and very reasonably so, in my view. Don't assume that as long as the brief is "off 
your desk" before the date of the actual conclave, that is sufficient for the purposes of 
your experts. They have competing pressures on their time as well.  

Also: make sure that all experts get the same brief. Although it makes sense for each firm 
to brief their own expert/s separately, it is sometimes the case that the experts at the 
conclave don’t end up being briefed with the same documentation and/or do not receive 
the material in time to allow some experts sufficient opportunity to prepare. 

Conclaves are far too costly in terms of expert time and expense alone, not to mention 
the importance of the joint report – for such rudimentary logistical oversights to mar the 
process. 
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3. Think about what you are providing in the briefs 

This is particularly so if there is documentation that the experts haven’t seen before. If the 
experts are briefed with documentation for the conclave then, for the sake of their 
credibility in Court at the very least, they are obliged to have considered it and if it is 
relevant to their opinion they will no doubt refer to it in the report. 

It may have been quite some time since you first or most recently briefed the expert for a 
report. By the time of the conclave, there may be significant further material or even a 
single piece of information that could alter the experts/s' opinion. Check what you have 
briefed your expert/s with to date - as against what is proposed for the joint conclave 
bundle. Could there be any surprises? Again, consider conferring with your expert/s 
about these issues in advance of briefing them for the conclave. 

 4. Don’t under estimate how long you think the experts will need for the 
conference and to prepare the joint report. 

5 pages of assumptions, and multiple sets of assumptions, with 20 questions that have 
multiple components to each one – will take longer than a 2-3 hour conference. 

Of course it is ideal if the factual assumptions can be agreed but the nature of litigation is 
that the case may often turn on which version of competing factual allegations is 
accepted. Separate sets of assumptions are therefore not uncommon for experts to have 
to address in conclave. At the same time, however, it is important to be mindful of the 
potential fatigue factor that can occur in an expert conclave beyond 2-3 hours. 

When fatigue sets in, frustration may occur with questions that are lengthy, multi-
sectioned, poorly worded, or questions that appear to be repetitive. (The most obvious 
example is the important distinction between single words eg 'possible' v 'probable', 
which may not be appreciated until explained by the Facilitator). 

To do all of the parties justice in the process, it may be better to consider arranging a 
number of conclaves if the issues are lengthy and/or complicated, such that they aren't 
likely to be completed within 3 hours. 

The Facilitator may have a more accurate idea of how long the conclave may take - so 
why not confer with them first before booking the experts? 

5. Confer with the facilitator in advance re specific instructions 

Following on from the last point, it is always very constructive for the parties to first 
consider and then confer with the Facilitator beforehand regarding various specific issues 
for instruction which can have a big impact on the end result. For example, proposed 
timing for the conclave, when the report is required, and importantly: whether the parties 
wish the experts to provide succinct answers with or without more detailed reasoning.  

In Court, counsel may insist that the expert address the question and only the question. 
For the purpose of the joint report, the parties may want something similar - or they may 
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in fact want detailed reasoning so that they can understand the wider issues and opinions 
of the respective experts.  

And a concluding comment:  

Expert witness conclaves are intended to promote the "just, quick and efficient" 
resolution of the matter. From what I have seen, the process is extremely labour intensive 
and costly. This underscores the importance of attempting to settle the matter before 
expert witness conclaves are Ordered. If this isn't possible: do confer with your experts 
first, for the various reasons suggested above, so that the process is as constructive as 
possible.  

References: 

Note the relevant provisions and requirements of the Uniform Civil Procedure Rules 2005 NSW, 
namely: 

i) Expert Witness Code of Conduct – (set out in Schedule 7 of the UCPR); 
ii) Division 2 of Part 31 of the UCPR, (regarding expert witnesses and a joint report); and 
iii) Practice Note No. SC Gen 11 (08/17/2005) regarding Joint Conferences of Expert 

Witnesses. 

Ø  District Court Practice Note 1 – October 2017  

• Part 11 re Alternate Dispute Resolution: Where a case is estimated to take 3+ days at hearing, 
the Court will generally make orders requiring a mediation.  

• In case of hearing estimates less than 3 days, the Court will generally make orders requiring a 
mediation or settlement conference – (where the parties & their legal reps and re an insured 
party: an officer with authority to resolve the case, are required to attend).  

• The Court will also generally require expert witnesses to have participated in a conclave with 
production of a joint report, before a matter proceeds to hearing. 

Ø  Supreme Court Final Orders 
Ø  Coffey v Murrumbidgee Local Health Distr ict [2017] NSWSC 1441 

His Honour Campbell J: Ordered, inter alia, that the Obstetric joint conference be re-convened, 
commenting as follows: 
·  … a joint conference of the three medical practitioners on the issue of obstetric liability, did not 
produce a sensible or logical joint report.  
 
·  For a reason which is not apparent, although a senior counsel was retained by the parties to 
chair that conference and no doubt oversee the production of a joint report which accorded with 
the Uniform Civil Procedure Rules 2005, the Court has been given a summary cover sheet and a 
transcript of the joint conference. The revelation to the Court of what was said at the joint 
conference is contrary to the Rules and is contrary to proper practice. It is regrettable that the 
Court was presented with evidence in this form.  
 
·  There is a further deficiency with the joint conference. Associate Professor Bryce did not attend 
it and whilst that may not be a completely disqualifying factor, the nature and content of the joint 
report, such as it is, is not readily able to be commented upon, or agreed to, by Associate 
Professor Bryce.   


