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Suggested Do’s and Don’ts of Open Disclosure in healthcare –
A Recent Experience

Open Disclosure is a response to incidents of patient harm by the individual healthcare
provider and/or the organisation involved, the elements of which include:
•

a frank and open discussion with the patient / carer / family around what
happened;

•

acknowledging the incident and its impact on the patient & family and
providing them with an opportunity to ask questions;

•

discussing the potential consequences of the incident;

•

expression of sympathy, empathy, regret and/or an apology as relevant and
appropriate in the circumstances;

•

explaining the steps being taken to manage the incident and prevent
recurrence;
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•

internal analysis around what happened, how, and recommended steps to be
taken to prevent the same type of incident occurring again, with
communication of this to the patient; and

•

providing support to the patient and to the healthcare providers involved, to
assist them to manage the physical & psychological consequences of what
happened.

Open Disclosure was introduced in 2003 with all Health Ministers in Australia endorsing
the National Open Disclosure Standard, prepared by the ACSQHC – Australian Council
for Quality and Safety in Healthcare.
The National Standard was revised in 2013 and there are various papers and reviews on
the issue, with some key sources referred to below.
I am a great believer in the genuine good sense and utility of Open Disclosure to all
participants and stakeholders.
I sincerely hope that the comments and suggestions I make here will help to improve the
technique and awareness of those involved. I give that qualifier because I was a recent
witness to the process performed with good intent but unfortunately: it was productive of
additional emotional distress and mistrust on the part of the deceased patient’s family,
who I was assisting on a pro-bono basis.
DO:

Explain the OD concept and process at the outset, so that the patient
understands and knows what to expect.

DON’T:

Leave it until a few meetings down the track to then provide the patient
with the organisation’s generic written material about the process.

DO:

Provide a copy of the clinical records (if requested) without making this
step fraught with logistical difficulties, delay and red tape.

DON’T:

Provide an incomplete set of records! Yes, the records need to be
gathered from various places to form a complete set. Make sure that is
done before being provided to the patient. Beware clerical errors. Missing
records (particularly obvious and important records) do nothing to quell a
patient’s sense of mistrust or questioning of a “cover-up”.

DO:

Give careful consideration to who should attend the OD meeting/s and
why. If a particular senior clinician or key stakeholder must attend, ensure
that they are appropriately trained, including with respect to the “soft
skills” of emotional intelligence, and the need to be empathic.

DON’T:

Assume that attendance by a particular figurehead is going to help the
patient to understand better or improve the relationship. Attendance by
the “boss” who arrives late, says nothing other than to introduce
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him/herself, sits in the room with arms crossed, checks his/her phone
constantly, looks frustrated/hostile, and then leaves the meeting early –
only serves to undermine the process.
This is particularly so when that same individual essentially repeats that
behavior at the next meeting but when they do speak, it is to aggressively
assert that the patient’s care was standard practice, as though the meeting
were a courtroom.
DO:

Ensure that at least 1 person attending the meeting/s is familiar with the
patient’s care and/or the clinical records, so that they can answer basic
factual questions about what happened. This is a very important part of
OD process; patients want to know and they will ask basic, specific
questions that are reasonable to expect an answer to.

DON’T:

Assume that the patient only wants to recount their experience and vent
any grievances, such that familiarity with the factual events and content of
the clinical records isn’t necessary from the outset. It can be a significant
source of frustration and distress on the part of the patient if their
questions are constantly met with an answer along the lines of:
“I don’t know, I wasn’t actually involved in this patient’s care. But
the standard of care provided was very good. No-one could have
predicted this outcome.”

DO:

Take notes of what questions and concerns the patient is expressing, so
that these can be addressed (later if necessary). Do offer to have a further
meeting so that the answers can be provided on the next occasion, with
opportunity for the patient to have further dialogue if desired.

DON’T:

Undertake to provide a response to the patient’s questions at the next
meeting and then conduct the next meeting with no record or recollection
of the issues that the patient specifically requested answers about. Having
to re-visit everything that was painfully addressed at the first meeting is
usually not what any of the participants want.
Worse: the patient feels like they have not been listened to and causes
them to question the bona fides of the healthcare providers involved.

DO:

Ask for the patient’s version of events and opinions or concerns about what
went wrong, and at least consider these to be included in any investigation
report or internal review process. Frequently, there are omissions or frank
errors in the medical records which mean that a fulsome understanding of
events cannot be gleaned from the records or from healthcare provider
witness evidence alone.
The patient and their family often have a different account or additional
information that is factually important. For an analysis to be truly
transparent, this should be take into account.
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DON’T:

Provide an investigation report to the patient that excludes the patient’s
version of events, and assert that the report is a transparent analysis. Don’t
do this and assert that the analysis and its findings are reliable for the
purposes of concluding that there was no error, or that an adverse
outcome was not reasonably foreseeable, etc.
If healthcare providers truly wish to improve their practices and systems
with the benefit of hindsight and lessons learned, an acknowledgement of
additional witness evidence from the patient that is not included in the
contemporaneous medical records, is very important here.

Do these suggestions seem too critical? Do they seem too obvious? It is a great shame
that this Open Disclosure process was undermined by these factors, because save for the
one senior participant, the rest of the Open Disclosure team were kind, empathic,
genuine, and appeared to be trying to do their utmost in their respective roles.
For contextual purposes: In the course of my 20 years of practise as a solicitor in NSW, I
have specialised in the area of health law and have represented plaintiffs for the first 10
years and then defendants for the next 6+ years. I became a full-time accredited mediator
in 2016 and no longer accept instructions to represent either side in any litigated health
law matter, so that I can preserve my “neutrality” as a mediator of such matters.

Healthcare providers: know your legal supports!
An apology is NOT an admission of liability. Despite every legal jurisdiction in Australia
having laws to prohibit the conveyance of an apology from being used against the
defendant healthcare provider in civil legal proceedings, a 2009 study of healthcare
professionals involved in OD nationally found that:
!

88% (45/51) felt that medico-legal risk was a moderate to major barrier to
Open Disclosure;

!

35% (18/51) said that advice from liability insurers was a moderate to major
barrier to Open Disclosure; and

!

Many participants were not even aware that there are legal protections around
the expression of an apology, (whether associated with a formal OD process or
not).

This is disappointing, because from anecdotal evidence that I am aware of and from what
I’ve observed myself, insurers in this space are in fact supportive of Open Disclosure and
it is part of what insurers do to respond quickly when adverse incidents arise – to assist
their insureds through the process in a timely manner. Perhaps things have improved
quite a bit in this regard since 2009 when this study was conducted.
Further, I genuinely believe that many disciplinary complaints to NSW HCCC and to
AHPRA, as well as many litigated claims could be avoided if all healthcare providers and
stakeholders were to embrace Open Disclosure. That includes to invest the resources and
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training necessary for those who undertake the process to do it effectively and
successfully.
That said, I also acknowledge that these are not simple issues and I certainly don't claim
to solve them here.
For insurers and healthcare providers, I’d be very happy to speak and meet with you and
your stakeholders for seminar discussions or smaller brainstorming-type meetings, to
further explore these issues. I wish to make a genuine contribution to bridging the gap
and improving the user experience and efficacy of Open Disclosure, so please don’t
hesitate to contact me!
See also my previous article: “ADR in Healthcare: Why a patient goes to a lawyer and how
this may be prevented by Open Disclosure”.
Resources:
Australian Commission on Safety and Quality in Health Care – Open Disclosure and the
Open Disclosure Framework:
URL: https://www.safetyandquality.gov.au/our-work/open-disclosure
URL: https://www.safetyandquality.gov.au/our-work/open-disclosure/the-open-disclosureframework/
NSW Health - Clinical Excellence Commission – Open Disclosure Process, including: - a
very helpful “Flowchart of the Open Disclosure Process”; and
Frequently Asked Legal and Insurance Questions
URL: https://www.cec.health.nsw.gov.au/incident-management/open-disclosure-process
“Legal Aspects of Open Disclosure II: Attitudes of Health Professionals – Findings from a
National Survey”, by Studdert, Piper & Idemea, The Medical Journal of Australia 2010;
193(6): 351-355
URL: https://www.mja.com.au/journal/2010/193/6/legal-aspects-open-disclosure-II
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