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“A good settlement is better than a good lawsuit.” - Abraham Lincoln

How to get mediation right - my top 8 tips
Yep, it’s a weird number. The aspirational writer in me would like it to have been 5 or 10, but
this is what I have come up with, straight up:
1. Get the brief to the mediator in the timeframe requested and Be Responsive to the
mediator when they contact you to discuss the issues – I’ll tell you why this really helps
me
2. Manage your client’s expectations right from the start of the matter
3. Prepare yourself and your client properly, for mediation
4. Give a comprehensive written advice well in advance of the mediation
5. Be mindful of the emotional state of the parties themselves in this context and how you
conduct yourselves as legal representatives on each side
6. The Position Paper – can be succinct or lengthy as the case permits but please consider
using these all important words…
7. The parties to speak at the joint opening
8. Make sure a person with full authority to provide instructions on settlement – is in
attendance at the mediation
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These all sound very basic. But it can be easy to disregard some of them. Abiding them all,
however, will ensure the most effective result.
So here’s why I think these issues help me best serve the parties both individually and
together, throughout the process:
1. Get the brief to the mediator in the timeframe requested and Be Responsive to the
mediator when they contact you to discuss the issues
A mediator may nominate the date they ask for the brief because this is what they need to
make full use of the preparation time: reviewing what the case is about and the supportive
evidence on both sides; and conferring with parties beforehand. It’s in your client’s best
interests for the mediator to be able to do that properly.
It really helps on the day if the mediator has had a head start on getting a good feel for all of
the issues & potential barriers to settlement. It enables the mediator to think and prepare for
how best to meet these issues on the day – eg any particular expectations, attitudes &
concerns of the parties and all who will be there.
The more information the mediator gets in advance, the better prepared they are on the day
to work with the parties on the issues that really need the most attention.
Think all a mediator does is sit in their own room reading the paper and waiting for the
sandwiches to arrive? Think again! If you actually expect the mediator to do something
useful on the day, then get them the preparatory information they need and ask for, well in
advance of the day.
2. Manage your client’s expectations right from the start of the matter
Plaintiff lawyers: screen your client properly – especially if acting on a contingency fee basis.
Meet with your prospective client in person, from the outset. Listen to their story – that’s
usually why they have come to see you in the first place.
ALWAYS begin by asking the client what they wish to achieve from the claim generally.
(Common examples tend to include Monetary compensation, discipline, apology, changed
practice/procedure so that the same incident does not happen again).
Is there something driving the conflict that has little to do with issues that ground an
actionable legal claim? It’s important that you ascertain this early on and give appropriate
advice. If the case appears to fall in the potential danger zone of being meritorious enough
to certify bringing it but risky enough that there is a meaningful chance that it may not be
successful, and the client still wants you to follow their instructions, at least it’s on a properly
informed basis, (or despite it.)
Provide your client with advice regarding whether / to what extent their expectations are
reasonable. This essentially involves assessing the strengths, weaknesses, opportunities, and
threats (SWOT analysis) of the client’s case – in generic terms at the first consultation stage
and in real terms prior to obtaining instructions on negotiations for settlement.
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Re monetary damages: The best alternative solution should be discussed, as well as the
worst-case scenario – in writing and in person.
This advice should be reviewed at key stages of the matter:
!
!
!

at investigation stage – beginning and conclusion;
after having obtained further expert evidence / or had it served on you be the
other side; and
before seeking instructions on attempted settlement options and/or in
response to any offers made.

3. Prepare yourself and your client properly, for mediation
If the case settles at mediation, it is effectively your client’s “day in court”. Often their case is
not just about the monetary bottom line. Mediation provides an opportunity to address all of
the emotional issues that drives the litigation but may be irrelevant to a Judge.
Allow your client to make the most of that opportunity by explaining properly what
mediation is all about. It might be old hat and ho-hum to you but it’s entirely new and
foreign to them. It can be a very empowering experience and a lot of that is up to you.
Cases should settle because both sides understand the respective strengths and weaknesses
and potential value (range) and wish to reach a compromise reflective of this; ie for
something in the range. If the case doesn’t settle it is likely because one or both parties
have unreasonable expectations; and/or someone is not willing to compromise. It is an
important role and function of the Mediator to try to get the parties to “shift” towards a
willingness to compromise, if they do not already come to the mediation in this frame of
mind.
The mediator only gets 1 day, at best, to attempt to do this. The parties’ legal
representatives have an important ongoing relationship with their clients from the
commencement of the matter. Accordingly, solicitor preparation and also preparation of the
client for mediation and management of expectations regarding the outcome of their case,
is critical. Consider how you can best serve your client at mediation, well ahead as well as on
the day.
Be mindful of your role at the Mediation in advance of attending and participating in the
process. The best role for the lawyer to adopt during the private sessions at mediation is that
of ‘Expert Contributor’. A good lawyer will:
•

Adopt a problem-solving approach rather than an adversarial approach at
mediation;

•

Work with their client, not for them, to achieve a solution;

•

Be well-prepared, quick to react to changing perceptions and expectations from
their client, and bring reason and calmness to clients who are totally
overwhelmed by the whole mediation experience;
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•

Encourage instructions from their client to start the mediation with genuine and
realistic offers in order to maintain good faith.

4. Give a comprehensive written advice well in advance of the mediation
….so that your client has the opportunity to ask questions about all aspects of it prior to
mediation day.
The plan for mediation day is that your client should be on board with the strengths &
weaknesses of their claim and the range of what it is worth in accordance with your advice.
Having to digest complex issues like this for the first time on the day of the mediation, as
well as making difficult emotional decisions on the compromise & settlement of the claim - is
not ideal.
A comprehensive written advice means that it should include the following:
•
•
•
•
•
•
•
•
•
•
•
•
•
•

onus of proof
legal elements to be proven
facts in issue
expert evidence obtained (“warts and all”)
expert evidence served by the party’s opponent/s
prospects of success
range of potential damages – (low, high, most realistic)
re damages for non-economic loss: reference to any legal precedents are helpful
legal costs – (party/party and solicitor/client)
statutory reimbursement obligations (HIC, Centrelink, private health, NDIS*, etc)
explanation of ALL deductions applicable before calculation of net figure from any
settlement / damages award
risks of taking the matter to trial
considerations in relation to the law regarding offers of compromise (explain the
risks of getting on the wrong side of an offer of compromise)
reference to solicitor/client contingency costs agreement and client requirement
to follow legal advice

*Note: “The NDIS: Advice on Compensation Recovery”, by Bill Madden, LSJ December 2016

Did you know about Smythe Orders? - Regulation 42.32 UCPR NSW:
At any stage of proceedings, the court may order a party’s legal representative to serve on the
party:
(a) a notice that specifies:
(i) an estimate of the largest amount (inclusive of costs) for which judgment is likely to be given
if the party is successful, and
(ii) an estimate of the largest amount (by way of costs) that the party may be ordered to pay if
the party is unsuccessful, or
(b) a notice that specifies:
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(i) an estimate of the best outcome that the party is likely to achieve if the party is successful,
and
(ii) an estimate of the worst outcome that the party is likely to undergo if the party is
unsuccessful.

Advice covering off on the above shouldn’t need to be the subject of a Court order – it’s a
matter of common sense and prudent legal advice.
5. Be mindful of the emotional state of the parties themselves in this context and how
you conduct yourselves as legal representatives on each side
A very basic understanding of how the brain works during conflict will help a plaintiff lawyer
look after their client on mediation day and navigate them through what is likely to be a
stressful process for them; and will also help a defendant party be mindful of the most
constructive manner in which to behave, to achieve an optimal outcome. If the dispute is
one directly between the parties without additional layers of involvement (such as an insurer
and/or other entity vicariously liable), then the solicitors on both sides may well have
stressed and emotional clients to manage through the process.
Being mindful of the following key drivers of social behavior will maximize the chances of
“success” at the mediation:
o
o
o
o
o

Status
Certainty
Autonomy
Familiarity / a sense of belonging
Fairness

A calm state of mind is important for rational thought. The neuroscience behind why is
plentiful; however the bottom line is that in order for the plaintiff’s legal team to obtain
meaningful instructions from their client on the day of the Mediation, which will often involve
complex legal, economic and emotional issues to be considered and weighed:
•
•

the best bet of getting those instructions is when the plaintiff is calm; and
instructions whilst the plaintiff is anxious, aggressive, upset etc may not be
given at all or may be contra-indicated with reference to the legal advice they
have been given.

Arrive with your client as a team – by meeting with them off site (even if it is at a café
around the corner) and going to the mediation venue together. What I often see is the
parties themselves turning up very early and on their own. They are anxious. It’s a great
opportunity for me to meet and bond with them but – for their sake I think it would be
better if their legal team arrived with them.
Important Strategies for Defendant Parties at Mediation include to demonstrate respect,
empathy and professionalism. Be mindful of emotional stress on the parties and how you
conduct yourselves. The way each and every member of the defence team in an insurance
dispute handles themselves at mediation is noticed and has important consequences.
(The same goes for the plaintiff’s own team!)
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Often, the plaintiff will be the only non lawyer in the room, and will be feeling a complex
array of stressful emotions, - anger, self pity, intimidation, anxiety, worry for what their
future holds….. - what else would YOU expect?
The plaintiff and their family will be acutely aware of everyone else’s behavior throughout
the entire day – (even before the mediation commences) and will feel alien to the process
and possibly towards the mediator as well.
What do you think an injured plaintiff and their family feel, when they arrive at the
mediation premises and see the collegiate atmosphere as the lawyers on both sides chat
with the mediator and while they help themselves to cups of coffee before the formalities
commence? Keep any informal conversing low key, brief and respectful. Anecdotes can be
enjoyed elsewhere. Don’t allow an innocent act of thoughtlessness before the mediation
begins, to create a feeling on the part of the plaintiff and their family feel that there is an
“us” and “them” division between themselves and the rest of the lawyers.
Mediation is the closest the plaintiff will come to “having their day in Court” and provides
an important sense of occasion, and validation of their grievance. No matter your opinion
or experience of mediation, never under estimate its importance for the plaintiff, its
potential effectiveness in resolving the claim and how your behavior can influence the
outcome.
6. The Position Paper – can be succinct or lengthy as the case permits but please
consider using these all important words:
a statement to the effect that the party is attending the m ediation in the spirit of
com prom ise with the goal and intention of achieving a settlem ent of the case .
I find it very telling when a statement about this sentiment is absent from a party’s position
paper. It usually means that the party attends and is not prepared to compromise. At all. It
makes me wonder why they are participating in the process at all. (The obligation to attend
in good faith is a subject for another day).
I really like this comment from US mediator Michael Carbone:
“Express Your Interest in Settling the Case. When you read the other side’s
position paper you will probably find numerous statements with which you disagree.
Reading them is apt to be discouraging. If however, you find at the end of their paper a
statement that they are interested in settling you are apt to be more optimistic that the
case can be resolved. So follow the golden rule and put such a statement in your own
paper.” 1

“Mediation Strategies: A Lawyer’s Guide to Successful Negotiation”, by Michael P
https://www.mediate.com/pfriendly.cfm?id=1546
1
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It’s a matter of “horses for courses” in terms of whether a position statement should be a
comprehensive overview of the factual and expert evidence relied on, or punchy and
concise.
A four-paragraph position paper that I read recently, which acknowledged the stressful
nature of the case on the plaintiff and expressed that the party was attending with the
genuine intention of trying to settle the matter – I thought struck precisely the right note. In
this particular case, it would have been counter-productive to respond in the same chapterand-verse manner that comprised the plaintiff’s position paper. So, bravo!
At the same time, I do appreciate a lengthy position paper because it often serves as a useful
summary of the issues particularly if there is a complex argument on the facts, a detailed
factual history relevant to the issues in dispute or to set the context, a complex debate
between the experts on a matter of duty or causation, a lengthy interlocutory history, etc.
A lengthy position paper may obviate the need to otherwise include copious source
documentation in the mediation brief. It may also serve the additional purposes of:
! setting out the full legal position of the case for the benefit and satisfaction of the
party you are representing – to see how their case is understood by you and
represented to the other side in this context; and
! setting out the full legal position and the client’s case at its strongest, to the other
side – enabling a more congenial approach to be taken when delivering a verbal
address to the other side during the initial joint opening at Mediation; to
demonstrate the spirit of compromise.
7. The parties to speak at the joint opening
I have never seen a case where the parties (particularly the plaintiff/s) speaking during the
course of the joint opening, has not helped their own case. Anecdotal feedback to me from
defendant parties is that they are very appreciative of when a plaintiff speaks – and not
because it may belie any sign of weakness in the opponent’s case or credibility as a witness.
It’s quite the opposite, in fact.
Most insurers and their lawyers say that they are prepared to offer more to settle a matter
when they see that the plaintiff “jump off the page” as a real person, as opposed to only
having read about them in reports and correspondence until mediation day, and formed
their own, sometimes misguided judgements and views on the case and its various merits.
Damages claims that appear inflated on paper suddenly become very real when the
individual is sitting across the table from you expressing, eloquently or not, what their life is
like. That is useful information and better for everyone to know it at mediation and not
hidden until trial.
Likewise, words of empathy expressed in a genuine way by opponents at the joint opening:
these don’t constitute a concession or admission of liability. They do set a constructive tone
for the day ahead and are always appreciated by the plaintiff. (I usually go on about this
particular subject a LOT – so in the interests of brevity I won’t expand on it here).
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8. Make sure a person with full authority to provide instructions on settlement – is in
attendance at the mediation
At the risk of sounding too idealistic, the whole “magic” effect that mediation can achieve in
bringing the parties to settlement via compromise (that's the purpose isn’t it?) – this magic is
lost when THE person who provides instructions on settlement, isn’t there. Yes, they may be
contactable by phone but it isn’t quite the same.
A plaintiff that has “jumped off the page” in the Opening (as I described above) and may be
a serious threat to the way the defendant has assessed the matter on paper: all of this is lost
on the decision maker who isn’t there to witness it themselves. To have this threat described
to them by trusted counsel, isn’t quite the same.
Also, the various legislative provisions for Court-ordered mediations in NSW (and their
counterparts in other jurisdictions around the country) require the decision maker’s presence
at mediation. Absence requires leave of the Court or the mediator.
-

Part 20 UCPR
Practice Note SC Gen 6 – Mediation
Civil Procedure Act 2005 – Part 4

See also the recent article in the NSW Law Society Journal by Anthony Lo Surdo SC, “The
Costs of Failing to Attend Court-Ordered Mediation” (80 LSJ, Issue 34, June 2017). This is
an excellent article that provides a salient reminder of the obligations on the parties which
are often overlooked.
I am noticing quite a bit that the key decision maker of insurer parties are not attending
mediation in person (granted, if something else has come up, they can’t be in 2 places at
once). Often, the matter still settles. However, if this can be said to be a reason why a matter
didn't settle at mediation, I’m wondering whether we will start to see those parties’ codefendants and opponents seeking costs orders in respect of the same. It also raises issues
of what attendance “in good faith” actually means. Again, that’s a different subject for
another day…
“A good settlement is better than a good lawsuit.” How amazing that these words spoken
by Abraham Lincoln so long ago, could well be an anthem for the modern day shift towards
alternate dispute resolution.

Karen Stott
July 2017
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